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ABSTRACT 

Alternative Dispute Resolution (ADR) methods have emerged as indispensable tools for 

resolving construction disputes efficiently and effectively. This abstract delves into the 

significance of ADR in the construction industry, examining its role in mitigating conflicts arising 

from intricate contractual arrangements, divergent interpretations, and project complexities. 

Through analysis of mediation, arbitration, and adjudication, this abstract underscores the 

benefits of ADR, including expedited resolution, cost-effectiveness, confidentiality, and 

preservation of business relationships. However, the abstract also acknowledges the challenges 

inherent in implementing ADR, such as ensuring enforceability and addressing power imbalances 

among stakeholders. By emphasizing the importance of constructive conflict resolution, this 

abstract aims to equip stakeholders in the construction industry with insights to navigate disputes 

effectively, fostering collaboration and enhancing project outcomes. 

 

Keywords: Alternative Dispute Resolution, Arbitration, Construction Disputes, Conflict 

Resolution, Mediation. 

 

Introduction 

The construction sector holds significant importance in India, ranking as the nation's second-

largest industry following agriculture. With projections indicating its role as a key driver of global 

economic growth, the construction industry encompasses a diverse array of activities, including 

complex infrastructure projects, engineering endeavours, commercial and residential 

constructions, and developmental initiatives. Its interconnectedness with various sectors 

amplifies its impact on GDP and economic development, extending far beyond the direct 

contributions of construction activities alone. 
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In India, the construction (infrastructure) sector stands among the top ten recipients of foreign 

direct investment (FDI), highlighting its allure to international investors. Forecasts anticipate 

India's ascent as the third-largest construction market globally by 20251 underscoring the sector's 

dynamic nature and its pivotal role both domestically and on the global stage. 

 

Given the inherent technical intricacies within the sector, disputes arising from construction 

activities necessitate specialized expertise and a profound understanding of the intricacies 

involved. This article provides a succinct overview of construction contracts, encompassing 

various contract types, pricing models, and common issues, along with insights into the rights, 

remedies, and alternative dispute resolution mechanisms available to parties involved in 

construction disputes. 

 

Construction Contracts 

In India, a construction contract serves as a legally binding agreement between multiple parties 

engaged in a construction venture. This document delineates the terms and conditions that govern 

the project, encompassing aspects such as the project's scope, the roles and responsibilities of 

each participant, the project's timeline, payment schedules, and mechanisms for resolving 

disputes. A construction contract pertains to an agreement designed for the building of an asset 

or a group of closely interconnected or interdependent assets, sharing commonalities in design, 

technology, function, or intended use. Typically involving various stakeholders, such as the 

employer, contractor, supplier, and project management consultants, among others, this contract 

encompasses multiple parties collaborating to execute the construction project. 

 

Typically, these contracts are established between the project owner, often referred to as the 

employer or client, and the contractor(s) or subcontractor(s) tasked with executing the 

construction work. The regulatory framework for construction contracts in India is shaped by 

various statutes and regulations, notably the Indian Contract Act of 1872. These contracts may 

undergo modifications based on the specific nature of the project and the parties involved. 

 

 

                                                      
1 S.K. Dholakia, Arbitration agreement in construction contracts, Indian Journal of Arbitration Law, 2011, 1(1), pp. 

1-10. 
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Arbitral Agreement for the Construction Sectors 

It has been said that arbitration is a form of dispute resolution and it is therefore a pre-requisite 

for arbitration to proceed that the parties must consent to refer their dispute to arbitration.2 Such 

consent is called the arbitration agreement. Arbitration agreements, like most agreements, can be 

either oral or written. However, if arbitration were to come under the purview of the Arbitration 

and Conciliation Act, 1996, the arbitration agreement must be in writing.  

 

An arbitration agreement does not need to be a separate and distinct agreement from the main 

agreement between the parties, it can be in the form of a single clause within the main contract 

itself in fact in most standard forms of construction contracts this is the case. An arbitration 

agreement can take various forms, including a document signed by both parties and exchanges 

via letters, telegrams, or other communication methods3. Such documentation serves as evidence 

of the agreement, or it can be inferred from an exchange of statements where one party claims its 

existence without being disputed by the other.  

 

Furthermore reference in a contract to a document containing an arbitration clause constitutes an 

arbitration agreement if the contract is in writing and the reference is such as to make that 

arbitration clause part of the contracts. 

 

Structure of Arbitration Agreement 

Arbitration agreements come in various models, designed to accommodate the specific needs and 

preferences of the parties involved. These agreements typically encompass the following aspects: 

1. Formality: Arbitration agreements may range from formal written contracts signed by all 

parties to informal agreements exchanged through electronic means or verbal 

understandings. 

2. Content: The content of an arbitration agreement usually delineates the scope of disputes 

subject to arbitration, the procedures for selecting arbitrators, the applicable law, the rules 

governing the arbitration process, and any other relevant provisions. 

3. Incorporation: Arbitration clauses can either be integrated into broader contracts or stand-

alone documents, depending on the parties preferences and the complexity of the 

                                                      
2 S. Kachwaha, The arbitration law of India: a critical analysis, Asia International Arbitrational Journal, 2007, 1(2), 

PP 105-126 
3 Sec 7 of the Arbitration and Conciliation Act, 1996. 
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arrangement.  

4. Specificity: Some arbitration agreements may be highly detailed and precise, specifying 

various procedural aspects of arbitration, while others may be more general, allowing 

for flexibility in the resolution process.  

5. Enforceability: To ensure the enforceability of an arbitration agreement, it must comply 

with legal requirements, such as being in writing, signed by the parties, and meeting any 

statutory or regulatory criteria applicable in the jurisdiction. 

 

In essence, the structure of an arbitration agreement can be tailored to suit the specific 

requirements of the parties and the nature of the disputes they anticipate. The structure of an 

arbitration agreement encompasses its organization and components, delineating terms, 

procedures, and parties involved in governing the arbitration process. It covers aspects like the 

scope of disputes, arbitrator selection, applicable laws, procedural rules, enforcement measures, 

and other pertinent provisions. This structure is vital for maintaining clarity, fairness, and 

enforceability in resolving disputes via arbitration. 

 

Construction Disputes 

Construction disputes refer to disagreements or conflicts that arise during or after a construction 

project between various parties involved in the project. These disputes Construction disputes may 

arise periodically when contractual parties fail to fulfil their contractual or legal obligations, It 

can occur between the project owner (employer), contractors, subcontractors, suppliers, 

architects, engineers, and other stakeholders. They may arise due to disagreements over project 

specifications, delays necessitating time extensions, defective work, payment issues, escalating 

costs, changes in scope and breaches of contract, concerns regarding the quality of completed 

work or other factors. Resolving construction disputes often involves negotiation, mediation, 

arbitration, or litigation, depending on the severity and complexity of the disagreement.  

 

Contractual Dispute Resolution Mechanisms 

Construction contracts often include dispute resolution clauses specifying the procedure for 

resolving disputes. These clauses may require negotiation, mediation, or arbitration before parties 

can resort to litigation. It's essential for parties to adhere to these contractual provisions when a 

dispute arises. Construction contracts involve multiple parties and deal with complex issues and 

technicalities. It is laid down in Indian Contracts Act, 1872 that the agreements in constraint of 
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legal disputes is void.4 In the case of  Chander Kant and Co. v. Vice Chairman, DDA,5 the Delhi 

High Court held that both curtailment of the period of limitation for specific period and extinction 

of the right are not permissible under Section 28 and if there is any clause to that effect in an 

agreement it would be barred under law. However, some High Courts have differed in their 

opinion on the issue. Hence, it is now a trend to adopt for ADR mechanism instead of judicial 

settlement in case of construction disputes.  

 

Naturally, disputes of various natures arise from such contracts:   

1. Disputes concerning the formation of contracts, including debates over their validity, may 

arise right from the outset. 

2. Furthermore, challenges may surface during the interpretation of pivotal contract 

provisions or due to discrepancies within the contract documents. 

3. Certain disputes stem from fraudulent activities during tender processes, potentially 

leading to legal ramifications. Moreover, disagreements may emerge regarding the terms 

and conditions of bank guarantees, whether they are conditional or unconditional. 

4. However, substantive disputes are the most common. For instance, adherence to project 

timelines is crucial, yet modifications to time clauses often occur due to frequent delays 

in completion. 

5. Substantive disputes also encompass breach of contract, disputes concerning variations 

and extensions of time, wrongful termination, and failure to rectify defects. Inadequate or 

incomplete specifications and delays in construction progress further contribute to the 

complexity of these disputes. 

 

Importance of ADR Methods in Resolving Construction  

Disputes in India 

The significance of ADR methods in resolving construction disputes in India is underscored by 

the Arbitration and Conciliation Act, 1996, which provides the legal framework for arbitration 

proceedings. This Act governs arbitration procedures, including enforcement of awards and the 

                                                      
4 Section 28 of the Contract Act, 1872 provides: “28- Agreements in restraint of legal proceedings void – Every 

Agreement a. by which any party thereto is restricted absolutely from enforcing his rights under or in respect of 

any contract, by the usual legal proceedings in the ordinary tribunals, or which limits the time within which he 

may thus enforce his rights; or b. which extinguishes the rights of any party thereto, or discharges any party 

thereto, from any liability, under or in respect of any contract on the expiry of a specified period so as to restrict 

any party from enforcing his rights, is void to the extent.…” 
5 LAWS (DLH)-20095-402. 
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role of courts. ADR offers parties a cost-effective and time-saving alternative to litigation, with 

mediation, arbitration, and adjudication being the most prevalent methods in the construction 

sector. In addition to arbitration, mediation and conciliation are commonly employed ADR 

methods in construction disputes facilitated by bodies like the Construction Industry Arbitration 

Council (CIAC). 

 

 Mediation 

Mediation is a crucial part of Alternative Dispute Resolution (ADR) for construction 

disputes. It involves a neutral mediator facilitating negotiations between parties to reach 

a mutually acceptable resolution. Mediation offers flexibility, confidentiality, and the 

preservation of relationships. It is a voluntary process where parties control the outcome, 

making it cost-effective and efficient compared to litigation. By fostering open 

communication and collaboration, mediation helps prevent conflicts from escalating, 

supporting successful project completion in the construction industry. 

 

 Arbitration 

Arbitration serves as an alternative dispute resolution method for resolving construction 

disputes, typically outlined in contractual agreements. It involves a private tribunal and 

an arbitrator acting as a neutral third party, issuing a final and binding decision known as 

the Award. Recent case laws shed light on crucial aspects of construction arbitrations. In 

Delhi Metro Rail Corporation Ltd. v. N.S. Publicity Ltd.6 the Delhi High Court 

highlighted the necessity for arbitrators to distinguish between various types of claims, 

clarifying that claims for overheads should not be merged with claims for loss of profits. 

Similarly, Mumbai International Airport Ltd. v. Airport Authority of India7 addressed 

procedural matters, emphasizing the court's role in maintaining the status quo and 

facilitating arbitration. The court ruled that interim relief under Section 9 of the 

Arbitration and Conciliation Act (ACA) may be subject to the condition of initiating 

arbitral proceedings within a specified timeframe, ensuring a balance between business 

continuity and preserving dispute subject-matters. 

 

 

                                                      
6 2021 SCC Online Del 2639. 
7 2021) 278 DLT 75. 
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 Adjudication  

Adjudication in the Indian construction sector involves a neutral third party, often an 

expert in construction law or engineering, making swift decisions on disputes to prevent 

delays and uphold productivity. Adjudicators assess evidence from both sides and issue 

binding decisions within 28 to 42 days. These decisions are interim and must be followed 

until final resolution through arbitration or litigation. Governed by the Construction 

Contracts (Adjudication) Rules, 1998, adjudication offers a rapid resolution mechanism 

for construction projects, although its adoption varies. Overall, adjudication is a crucial 

tool for resolving construction disputes in India, ensuring efficient project momentum. 

 

Necessity for Alternative Dispute Resolution in  

Construction Disputes 

Disputes during the construction process can disrupt timelines and strain relationships between 

parties involved in contracts. While negotiation is often the first step in resolving conflicts, 

sometimes it proves ineffective. In such cases, Alternative Dispute Resolution (ADR) methods 

offer a faster and more cost-effective alternative to litigation. ADR comprising mediation and 

arbitration, facilitates a collaborative approach to dispute resolution. However, It is crucial to 

discern when to utilize ADR and when litigation may be necessary. If communication between 

parties is irreparably damaged, litigation may be the only viable option.  

 

Similarly, if there's a significant power imbalance, ADR may not yield satisfactory results. 

Despite these considerations, ADR boasts several advantages. Confidentiality is a key benefit, 

safeguarding sensitive information. Additionally, ADR processes are flexible and tailored to suit 

the parties needs and preferences. 

 

 In the case of Saraswati Construction Co. vs. Cooperative Group Housing Society Ltd,8 the 

Court clarified that failure to comply with a specific requirement outlined in the arbitration clause 

may render the clause unenforceable. The Court distinguished between directory and mandatory 

provisions regarding the invocation of the arbitration clause.  

 

Similarly, in Ms. Sikand Construction Co. v. State Bank of India,9 the Court held that a specific 

                                                      
8 1995 (57) DLT 343: 1994 RLR 458. 
9 2nd (1979) I Delhi 364. 
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requirement in the arbitration clause, such as writing a letter to the architect, is directory, not 

mandatory. The Court emphasized Section 20 of the Arbitration Act, which focuses on 

determining the existence of an arbitration agreement and assessing grounds for not referring the 

matter to arbitration. If an arbitration agreement is established, the Court must direct the filing of 

the agreement and appoint an arbitrator according to the arbitration clause.  

 

Additional Legal Framework for Addressing  

Construction Disputes in India 

In India, the legal framework for resolving construction disputes is primarily governed by various 

statutes, regulations, and case law. Some key components of this framework include: 

 

1. Litigation: Litigation through the courts is another option for resolving construction 

disputes. The specific court procedures and laws applicable to construction disputes may 

vary depending on the nature and value of the claim, as well as the jurisdiction in which 

the dispute arises. The Commercial Courts Act, 2015, established commercial courts for 

speedy resolution of commercial disputes, including those related to construction. 

2. Regulatory Bodies: In addition to formal dispute resolution mechanisms, regulatory 

bodies such as: (NHAI) and (RERA) 

The National Highways Authority of India (NHAI)10: The role of NHAI in 

construction disputes involves overseeing project development, administering contracts, 

and ensuring legal compliance. It employs various dispute resolution mechanisms, such 

as negotiation and arbitration, to address issues like delays and contractual disagreements 

efficiently. Additionally, NHAI's regulatory oversight and stakeholder engagement help 

prevent conflicts and promote the successful delivery of highway projects. 

The Real Estate Regulatory Authority (RERA)11: The primary objective of RERA is 

to protect the interests of homebuyers and ensure fair practices among developers and real 

estate agents. RERA achieves this by mandating registration of real estate projects and 

agents, imposing strict guidelines for project execution and delivery, and establishing 

mechanisms for dispute resolution.  

3. Expert Determination: In some cases, parties may agree to have a neutral expert 

determine technical or factual issues related to the construction dispute. This can help 

                                                      
10 The National Highways Authority of India Act, 1988.  
11 The Real Estate (Regulation and Development) Act, 2016. 
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expedite the resolution process, particularly when the dispute involves complex technical 

matters.  

4. Indian Contract Act, 1872: This legislation governs the formation and enforcement of 

contracts, including construction contracts. It outlines the rights and obligations of parties 

entering into contractual agreements, which form the basis of construction disputes. 

5. Specific Construction Laws and Regulations: Various laws and regulations specific to 

the construction industry may apply, depending on the nature of the project. For example, 

laws related to building codes, environmental regulations, labour laws, and land 

acquisition may impact construction disputes. 

6. Civil Procedure Code, 1908: This legislation lays down the procedural rules for civil 

litigation in Indian courts. It governs the process of filing lawsuits, evidence presentation, 

and court proceedings related to construction disputes.  

7. Consumer Protection Act, 2019: In cases involving disputes between consumers and 

builders or developers, the Consumer Protection Act provides a legal framework for 

resolution through consumer forums or commissions. 

8. Case Law: Judicial precedents established by Indian courts through their judgments and 

interpretations of the law also form an integral part of the legal framework for construction 

disputes. 

 

It is important for parties involved in construction projects in India to be aware of these various 

legal frameworks and choose the most suitable method for resolving disputes based on their 

specific circumstances and contractual agreements. 

 

Modern Approaches to Resolving Construction Disputes in India 

In India, construction disputes are commonly resolved through various methods such as 

arbitration, adjudication, conciliation, mediation, and litigation. The Arbitration and Conciliation 

Act of 1996 governs arbitration proceedings, covering both domestic and international disputes. 

Foreign investors often prefer institutional arbitration, such as the International Chamber of 

Commerce (ICC), London Court of International Arbitration (LCIA), or the Singapore 

International Arbitration Centre (SIAC). While Indian parties traditionally favour ad hoc 

arbitration. The establishment of the Mumbai Centre for International Arbitration in 2016 has 

bolstered institutional arbitration in India.  
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Conciliation and Mediation are also gaining traction, with recent trends showing increased 

interest, especially in road construction disputes under public-private partnerships. While 

litigation in Indian courts lacks a specialized construction court, the Commercial Courts Act of 

201512 enables state governments to set up commercial courts or divisions to handle construction 

disputes.  

 

Additionally, "Special Courts" have been established in various states to address civil proceedings 

related to specific performance of construction contracts. However, foreign investors may 

hesitate to engage in litigation due to concerns about unfamiliar judicial processes and the 

perceived efficiency of the Indian court system. 

 

Evolution of Recent Trends in Indian construction Industry 

 Recognition of COVID-19 as a force majeure event: The Ministry of Road Transport 

and Highways issued a memorandum acknowledging COVID-19 as a force majeure event 

for road construction contracts. This provides relief to contractors, with measures such as 

time extensions and relief from liquidated damages.  

 Amendments to the Specific Relief Act 1963: Indian courts are now prohibited from 

granting injunctive relief in civil proceedings for specific performance of infrastructure 

projects if it impedes project progress or completion13. This applies to various 

infrastructure sectors, including roads, bridges, and airports. 

 Establishment of a Conciliation Committee of Independent Experts (CCIE): The 

National Highways Authority of India has set up the CCIE in 2019 to resolve longstanding 

road construction disputes. Conciliation through the CCIE is voluntary, offering parties 

an alternative to arbitration or litigation. 

 Green Building Practices: There is a growing emphasis on sustainable construction 

practices and green building certifications such as Leadership in Energy and 

Environmental Design (LEED) and Indian Green Building Council (IGBC)14 ratings. 

Builders are integrating eco-friendly materials, energy-efficient designs, and renewable 

energy solutions into their projects. 

                                                      
12 Subs. by Act 28 of 2018, s. 5, for "CONSTITUTION OF COMMERCIAL COURTS, COMMERCIAL 

DIVISIONS AND COMMERCIAL APPELLATE DIVISIONS" (w.e.f. 3-5-2018) 
13 Sec 20A of the Specific Relief Amendment Act, 2018 
14 Indian Green Building Council (IGBC) was formed in 2001 to promote sustainable building practices in India 
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 Infrastructure Development: The Indian government's focus on infrastructure 

development through initiatives like the Smart Cities Mission, Bharatmala Pariyojana15, 

and Pradhan Mantri Awas Yojana16 has spurred growth in the construction sector. Major 

projects in transportation, housing, and urban development are underway across the 

country. 

 

Conclusion 

Alternative dispute resolution (ADR) mechanisms have emerged as indispensable tools for 

addressing construction disputes in India. With the construction industry experiencing rapid 

growth and increasing complexities, many construction companies and employers find ADR as 

an effective way to dealing with challenging issues in construction projects17. Alternative Dispute 

Resolution (ADR) prevents expensive litigation processes. Further, these methods are 

confidential and provide the parties with alternative ways to settle the disputes. ADR offers a 

pragmatic approach to resolving disputes efficiently, cost-effectively, and with minimal 

disruption to project timelines. The utilization of methods such as mediation, conciliation, and 

arbitration provides parties with opportunities to engage in constructive dialogue, explore 

mutually acceptable solutions, and preserve vital business relationships. 

 

Moreover, the enactment of legislative frameworks such as the Arbitration and Conciliation Act, 

1996, and the recent amendments aimed at expediting dispute resolution processes further 

underscore the significance of ADR in the Indian construction sector. By embracing ADR 

practices, stakeholders can mitigate the inherent risks associated with litigation, promote certainty 

in contractual relationships, and foster a conducive environment for sustainable development 

within the construction industry. As India continues its trajectory of infrastructural expansion, the 

integration of ADR into construction dispute resolution strategies stands as a pivotal mechanism 

for ensuring timely project delivery, enhancing investor confidence, and facilitating the nation's 

socio-economic progress. 

                                                      
15 Initiated in October 2017, by the Government of India, with the aim of improving the country's road 

infrastructure and connectivity. 
16 Launched in June 2015, by the Government of India, with the goal of providing affordable housing for all by the 

year 2022. 
17 Kathpalia, Amit. Practical Construction Contract Issues Which Are Not Commonly Understood.   Paperback, 12 

April 2023. 
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